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not enough; good faith and honesty demand diligence and care 
and this combination is necessary, under the circumstances of this 
case, to put the defendants in the position of a bona fide holder 
with good title as against the one from whom it was stolen. 

ACTION AGAINST STATE OFFICERS AN ACTION AGAINST THE STATE. 

On January 14, 1909, the Arkansas Brick & Manufacturing 
Company, a corporation, instituted suit in the Pulaski Chancery 
Court against appellants, J. A. Pitcock, superintendent of the 
Arkansas State Penitentiary and the Governor of the State, Sec- 
retary of State, Attorney-general, Auditor of State, and State 
Commissioner of Mines and Agriculture, composing the Board 
of Commissioners of the Arkansas State Penitentiary, to restrain 
them from violating an alleged contract which had been entered 
into between them and the plaintiff for the furnishing to the 
latter of the labor of state convicts. 

The prayer of the complaint was, that a temporary restraining 
order be made, restraining the defendants, and each of them, 
from taking any action looking to the withdrawal of the con- 
victs, and requiring said Board of Penitentiary Commissioners 
to carry out the terms of the agreement ; that upon final hearing 
a decree be entered as above prayed, and that said order of the 
board directing the superintendent to take away from plaintiff 
the convicts, and refusing to carry out its agreement be declared 
null and void. 

It is alleged also, that the contract, as amended, which has 
been the subject of litigation in the case of McConnell v. Arkan- 
sas Brick & Manufacturing Co., supra, has been adjudged by the 
Pulaski Chancery Court and by the Supreme Court, on appeal, 
to be valid. 

Upon filing the complaint, a temporary restraining injunction 
was issued and actual notice of such injunction conveyed to the 
appellant, Pitcock, but he acted in compliance with the resolutions 
of the Board of Penitentiary Commissioners, regardless of notice 
of issuance of the injunction. The question came to the Supreme 
Court of Arkansas on certiorari to review the lower court's judg- 
ment adjudging petitioner guilty of contempt of court. 

Omitting all the points decided except what we deem the most 
important one, and the one upon which the decision in this case 
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turned, viz. : Whether or not a suit against state officers is a 
suit against the state, and therefore prohibited by the Eleventh 
Amendment to the Federal Constitution, unless the state gives its 
consent, we quote from the opinion of Mr. Justice Lamar in 
Pennoyer v. McConnaughy, 140 U. S. 1 : "It is well settled that 
no action can be maintained in any Federal Court by citizens of 
one of the states against a state, without its consent, even though 
the sole object of such suit be to bring the state within the opera- 
tion of the constitutional provision which provides that no state 
shall pass any law impairing the obligation of contracts. This 
immunity of suit is absolute and unqualified, and the constitu- 
tional provision securing it is not to be so construed as to place 
the state within the reach of the process of the court. Accord- 
ingly, it is equally well settled that a suit against the officers of a 
state to compel them to do the acts which constitute a perfor- 
mance by it of its contracts, is, in effect, a suit against the state 
itself." The cases on the subject divide themselves into two 
respective classes, viz. : 

1. Where a suit is brought against the officers of the state, as 
representing the state's action and liability, thus making it, 
though not a party to the record, the real party against which the 
judgment will so operate as to compel it to specifically perform 
its contracts. In re Ayres, 123 U. S., 443; Louisiana v. Jumel, 
107 U. S., 711 ; Antoni v. Greenhow, 107 U. S., 769; Hagood v. 
Southern, 117 U. S., 52. 

2. A suit brought to recover money or property in the hands 
of defendants unlawfully taken by them in behalf of the state, or 
for compensation in damages, or, in a proper case, where the 
remedy at law is inadequate, for an injunction to prevent such 
wrong and injury, or for a mandamus, in a like case, to enforce 
upon the defendant the performance of a plain legal duty, purely 
ministerial, is not within the meaning of the Eleventh Amend- 
ment of the Constitution, an action against the state. Osborn v. 
Bank of U. S., 22 U. S., 738 ; Davis v. Gray, 83 U. S., 203 ; Allen 
v. B. & O. Ry. Co., 114 U. S., 311 ; La. Board of Liquidation v. 
McComb, 92 U. S., 531 ; Poindexter v. Greenhow, 114 U. S., 270. 

In the case of In re Ayres, supra, Mr. Justice Matthews says : 
"A bill, the object of which is by injunction, indirectly to compel 
the specific performance of the contract, by forbidding all those 
acts and doings which constitute breaches of the contract, must 
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also neessarily, be a suit against the state. In such a case, though 
the state be not nominally a party on the record, if the defendants 
are its officers and agents, through whom alone it can act in doing 
and refusing to do the things which constitute a breach of its 
contract, the suit is still, in substance, though not in form, a suit 
against the state. Also, where the contract is between the indi- 
vidual and the state ; and any action founded upon it against de- 
fendants, who are officers of the state, the object of which is to 
enforce its specific performance by compelling those things to be 
done by the defendants which, when done, would constitute a 
performance by the state, or to forbid the doing of those things 
which, if done, would be merely breaches of the contract by the 
state, is, in substance, a suit against the state itself, and equally 
within the prohibition of the Constitution." 

Pomeroy, in his work on Equitable Jurisprudence, Vol. IV, 
Sec. 1341, says: "As a general proposition wherever the con- 
tract is one of a class which will be affirmatively specifically en- 
forced, a court of equity will restrain its breach by injunction, if 
this is the only practical mode of enforcement which its terms 
permit." 

In the cases of La. V. Jumel, Antoni v. Greenhow and Hagood 
v. Southern, supra, practically the same expression is given to 
the principle. Hagood v. Southern was a suit against the Comp- 
troller General and certain treasurers, but the state was given 
leave to come in as defendant if it so desired; still it was held 
that the state was the real defendant. In the case of N. H. v. 
La., 108 U. S. 76, and N. Y. v. La., 108 U. S. 76, there was upon 
the face of the record nominally a controversy between the states 
which, according to the terms of the Constitution, was subject to 
the judicial power of the United States. 

On examination of the cases as stated in the pleadings, it ap- 
peared that the state, in each case, which was plaintiff, was 
suing, not for its own use and interest, but for the use and on 
behalf of certain individual citizens thereof who had transferred 
their claims to the state for the purposes of suit. And it was ac- 
cordingly held that the court would look behind and through the 
nominal parties on the record to ascertain who were the real 
parties to the suit. 

Of the second class of cases, the strongest and the one referred 
to the most, is that of Osborn v. Bank of U. S., supra, in the 
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opinion of which Chief Justice Marshall stated that, "in all cases 
where jurisdiction depends on the party, it is the party named in 
the record," and that "the Eleventh Amendment is limited to 
those suits in which a state is a party to the record." 

Pennoyer v. McConnaughy, supra, held, that where a statute 
declared void and of no effect all contracts made under a former 
valid statute and state commissioners were held for acts done 
under the latter statute, they cannot say that the suit is one against 
the state within the meaning of the Eleventh Amendment, and this 
holding is cited by many cases in Class 2 to support their view. 
This holding is untenable, as will be seen on examination of that 
case, for this, with the majority of cases, holds merely that "a 
state officer will be restrained from executing an unconstitu- 
tional statute of the state when to execute it would violate rights 
and privileges of the complainant which had been guaranteed by 
the Constitution, and would work irreparable damage and injury 
to him." This same proposition is established in Osborn v. Bank 
of U. S., supra. Practically this same principle is the ground for 
the issuance of injunctions in the cases of Davis v. Gray, supra; 
La. Board of Liquidation v. McComb, supra; Allen v. B. & 0. 
Ry., supra, and also for the decision in Hans v. Louisiana, 134 
U. S. 1. 

On reviewing the cases in both classes we find the two lines of 
decisions apparently in conflict but with the exception of the 
different views taken by the courts as to the parties on the record 
being the parties in interest, they do not disaffirm the same 
propositions. 

Quoting from the Supreme Court of the United States, in the 
case of Poindexter v. Greenhow, supra : "A defendant sued as a 
wrongdoer who seeks to substitute the state in his place, or to 
justify by authority of the state, or to defend on the ground that 
the state has adopted his act and exonerated him, cannot rest on 
the bare assertion of his defense, but is bound to establish it ; and 
as a state is a political body, which can act only through agents 
and command only by laws, in order to complete his defense, he 
must produce a valid law of the state which constitutes his com- 
mission, as its agent and a warrant for his act." We agree with 
the rule as laid down in the opinion given by Mr. Justice Lamar 
above quoted, and think, too, that this is the majority rule. 
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The statement of Chief Justice Marshall in Osborn v. Bank of 
U. S., supra, has been qualified, and now it is a settled doctrine of 
the United States Court that the question whether a suit is within 
the Eleventh Amendment is not always determined by reference 
to the nominal parties on the record, as the court will look behind 
and through same to ascertain who are the real parties to the 
suit. 

It is established also that actions against officers of the United 
States are actions against the United States. Minn. v. Hitchcock, 
185 U. S. 373; Belknap v. Schild, 161 U. S. 10, and in a re- 
cent case, Murray v. Wilson Distilling Co., 214 U. S. 151. The 
only distinction found in these cases is that where a suit 
is against an officer to prevent him from doing an unlawful act 
to the injury of the complaining party, such as the taking of or 
trespass upon property belonging to the latter, the former cannot 
shield himself behind the fact that he is an officer of the state; 
and also where the officer refuses to perform a purely ministerial 
act, the doing of which is imposed upon him by statute. In 
either of such cases, a suit against such an officer is not a suit 
against the state. 

The conclusion is : That a suit to restrain a state board from 
violating a contract is a suit against the state, within the prohi- 
bition of the Constitution. 



